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 ͻͻǤ  Ǥ ǯǡ The HonestǦServices Surplus: Why There’s No Need (or Place) for a
FederalLawProhibiting“CriminalǦesque”ConductintheNatureofBribesandKickbacksǡ͵Ǥ
ǤǤͶͻǡͷͳȋʹͲͳͲȌǤ
 ͳͲͲǤ Ͷ ǤʹͷͲͺǡͷͳʹȋǤͳͻ͵ȌǤ
 ͳͲͳǤ Ǥǡͳ͵ͲǤǤʹͺͻǡʹͻ͵ȋʹͲͳͲȌȋ ǡ Ǥǡ  ȌǤ
 ͳͲʹǤ Id.ʹͻ͵Ǥ
 ͳͲ͵Ǥ   Ǥ ǡ ʹ Ǥ͵ ͺǡ ͻͷ ȋ͵ Ǥ ʹͲͲʹȌ ȋ   Ǥ
ǡ ͺͳ Ǥʹ ͵ͲͶǡ ͵Ͳ ȋ Ǥ ͳͻͺȌǡ vacated and remanded for consideration in light of
 ǤǡͶͺ͵ǤǤ͵ͷͲȋͳͻͺȌȌǤ
 ͳͲͶǤ See,e.g.ǡǤǡͺͷ Ǥ͵ͳ͵ǡ͵͵ǤͳȋͳǤͳͻͻȌǤ
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terv.UnitedStatesȄ   McNally’s
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 ͳͲͷǤ   Ǥ ǡ ͺͺ Ǥʹ ͳͲͺǡ ͳʹʹ ȋʹ Ǥ ͳͻͺʹȌǢ see also   Ǥ
ǡͶͷ Ǥ͵ǡͷȋǤʹͲͲȌǤ
 ͳͲǤ ǤǡʹͲ Ǥʹͳ͵ʹǡͳ͵͵Ǥͳ͵ȋǤǤǤͳͻͺ͵ȌǤ
 ͳͲǤ Id.  ͳ͵͵ͷǦ͵Ǣ see also   Ǥ ǡ ͵ͷ Ǥʹ ͻͻͻǡ ͳͲͲ ȋʹ Ǥ ͳͻͺͲȌ ȋǲ Ǧ
ǡǡǡ  ǡ 
ǡ               ǯ Ǧ
ǤǳȌǤ
 ͳͲͺǤ ͵ͷͶ Ǥ͵ͳʹͶǡͳʹǦʹȋʹǤʹͲͲ͵Ȍȋ ȌȏRybickiIIȐǤ
 ͳͲͻǤ ͶͺͶǤǤͳͻǡʹͷȋͳͻͺȌǤ
 ͳͳͲǤ Id.
 ͳͳͳǤ See, e.g.ǡ   Ǥ ǡ ͷʹ Ǥ͵ ͳͳʹǡ ͳͳ ǤͶ ȋ͵ Ǥ ʹͲͲͻȌǢ   Ǥ
ǡͳͳ Ǥ͵ʹͺǡ͵ͶȋͷǤͳͻͻȌǤ
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 ͳͳʹǤ SeeBrumleyǡͳͳ Ǥ͵͵ͶǤ
 ͳͳ͵Ǥ Id.
 ͳͳͶǤ Id.
 ͳͳͷǤ Ǥǡʹ Ǥ͵ͺǡͺͲȋ͵ǤʹͲͲʹȌǤ
 ͳͳǤ Id.ͺͲǤ
 ͳͳǤ See   Ǥ ǡ ͷʹ Ǥ͵ ͳͳʹǡ ͳͳ ȋ͵ Ǥ ʹͲͲͻȌ ȋ   
PanarellaȌǤ
 ͳͳͺǤ   Ǥ  ǡ ͷͶͺ Ǥ͵ ͳʹ͵ǡ ͳʹͶͶ ȋͻ Ǥ ʹͲͲͺȌ ȋ  Brumleyǡ ͳͳ
Ǥ͵͵ͶȌǡvacatedǡͳ͵ͲǤǤʹͻͳȋʹͲͳͲȌǤ
 ͳͳͻǤ Id.ͳʹͶͷǤ
 ͳʹͲǤ Id.ͳʹͶͶǦͶͷǤ
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 ͳʹͳǤ Id.ͳʹͶͷǤ
 ͳʹʹǤ SeeǤ ǡͷͳ͵ Ǥ͵ʹͻͲǡʹͻͺȋͳǤʹͲͲͺȌȋ
             ǲ ǳ ȌǢ   Ǥ
 ǡͷʹ͵ Ǥ͵ͲʹǡͳʹȋǤʹͲͲͺȌȋ ǲǳ Ǧ
     ȌǢ Weyhrauchǡ ͷͶͺ Ǥ͵  ͳʹͶͷ ȋ     
   ȌǢ   Ǥ ǡ ͶͻͲ Ǥ͵ ͳʹͺʹǡ ͳʹͻͻ ȋͳͳ Ǥ ʹͲͲȌ ȋ
ǲ   
ǳȌǢǤ ǡͳʹͷ Ǥ͵͵Ͷǡ͵ȋǤͳͻͻȌȋǲ Ǧ
  ǤǳȌǤ
 ͳʹ͵Ǥ Sorichǡ ͷʹ͵ Ǥ͵  ͳʹ ȋ    Ǥ , Ͷ Ǥʹ ͷͲͺǡ ͷͳͶ Ǥ ȋ Ǥ
ͳͻ͵Ȍǡ ǡǤǡͶͶͳ Ǥ͵ͳǡ
ʹ͵ǦʹͶȋͻǤʹͲͲȌǡ ȌǤ
 ͳʹͶǤ Sorichǡͷʹ͵ Ǥ͵ͳʹǢseealsoWeyhrauchǡͷͶͺ Ǥ͵ͳʹͶͷȋǲȏȐ Ǧ
    ǯ
ǤǳȌȋȌǤButseeǤǡͳͳ Ǥ͵
ʹͺǡ ͵ͷ ȋͷ Ǥ ͳͻͻȌ ȋ      ǲȚ ͳ͵Ͷ         
ǮǯǦ
 ǳȌǤ
 ͳʹͷǤ WeyhrauchǡͷͶͺ Ǥ͵ͳʹͶͷǤ
 ͳʹǤ Id.ͳʹͶǤ
 ͳʹǤ Id.
 ͳʹͺǤ Seesupra Ǥ
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ͳ͵ͶǤ

Ǥǡͳ͵ͲǤǤʹͺͻǡʹͻ͵ͲǦ͵ͳǤͶͳȋʹͲͳͲȌǤ
See,e.g.ǡǤǡͳͶͻ Ǥ͵ͶͻǡͷǦͷȋǤͳͻͻͺȌǤ
Id.
Id.ͷͲǦͷͳǤ
Id.ͷͳǤ
Id.ͷͷǤ
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 ͳ͵ͷǤ Id.    
     ǯ        McNally
 ǲ  ȏ    ǯȐ        ǳ       
    
ǯǤId.ͷͷȋ ǤǡͶͺ͵
ǤǤ͵ͷͲǡ͵ͷͷȋͳͻͺȌȌǤ
 ͳ͵Ǥ ͷʹ͵ Ǥ͵ͲʹǡͲͻȋǤʹͲͲͺȌǤ
 ͳ͵Ǥ Id.ͲͷǤ
 ͳ͵ͺǤ Id.ͲͺǤ
 ͳ͵ͻǤ Id.ͲͻǤ
 ͳͶͲǤ Id.ͳͲǤ
 ͳͶͳǤ See   Ǥ  ǡ ͵ʹ Ǥ͵ ͳͲͺͳǡ ͳͳͲ ȋͳͲ Ǥ ʹͲͲ͵ȌǢ   Ǥ Ǧ
 ǡʹͺ Ǥ͵ʹͷǡʹͷȋʹǤʹͲͲʹȌȏRybickiIȐǢǤǡʹ Ǥ͵
ͺǡͻʹǦͻ͵ȋ͵ǤʹͲͲʹȌǤ
 ͳͶʹǤ Welchǡ͵ʹ Ǥ͵ͳͳͲȋǲȏȐǡ ǡ 
        ǤǳȌǤ ǡ    ǯ 
ǲ ǳ   Sorich         WelchǤ  Welchǡ 
   
   
   Ǥ
Id.ͳͲͺͶǦͺͷǤǡ  
Ǥ ǡ
   ǡǤ
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 ͳͶ͵Ǥ Id.ͳͳͲǤ
 ͳͶͶǤ Panarellaǡʹ Ǥ͵ͻͷȋǤ ǡͺͳ Ǥʹ͵ͲͶǡ͵ͲȋǤ
ͳͻͺȌǡvacatedandremandedforconsiderationin lightof Ǥ ǡͶͺ͵ǤǤ͵ͷͲ
ȋͳͻͺȌȌǤ
 ͳͶͷǤ Panarellaǡʹ Ǥ͵ͻʹǤ
 ͳͶǤ RybickiIǡʹͺ Ǥ͵ʹʹǢWelchǡ͵ʹ Ǥ͵ͳͳͲǤ
 ͳͶǤ ͵ͷͶ Ǥ͵ͳʹͶǡͳ͵ͺǦͶͳȋʹǤʹͲͲ͵ȌǤ
 ͳͶͺǤ Id.ͳͶͳǤ
 ͳͶͻǤ Id.
 ͳͷͲǤ Id.
 ͳͷͳǤ Seesupra ǤǤ
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 ͳͷʹǤ RybickiIIǡ͵ͷͶ Ǥ͵ͳ͵ͻǤ
 ͳͷ͵Ǥ Id.ͳͶͲǤ
 ͳͷͶǤ Id.ͳͶͳǤ
 ͳͷͷǤ See,e.g.ǡǤǡͺͷ Ǥ͵ͳ͵ǡʹͶȋͳǤͳͻͻȌǤ
 ͳͷǤ Id.
 ͳͷǤ Id.
 ͳͷͺǤ Ǥ ǡ͵ʹ Ǥ͵ͳͲͺͳǡͳͳͲͶǦͲͷȋͳͲǤʹͲͲ͵Ȍȋǲ
                 
   ǤǳȌǢ
seealsoǤ ǡͳͲͻ Ǥ͵ͲǡͷȋͳͲǤͳͻͻȌȋ ǲ
             ǡ     Ǧ
ǳȌǢǤǡͻͶ Ǥʹ͵Ͷǡ͵ȋͳͲǤͳͻͻͳȌȋ
ȌǤ
 ͳͷͻǤ Welchǡ͵ʹ Ǥ͵ͳͳͲͷǤ
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 ͳͲǤ ͺͷ Ǥ͵͵ͲǢseealsoǤǡͶʹʹ Ǥ͵ͷͲǡͷͶȋͺǤʹͲͲͷȌ
ȋ     ǡ      ǡ     
 ȌǤ
 ͳͳǤ ͺͷ Ǥ͵ʹͻǤ
 ͳʹǤ Id.ʹͷǤ
 ͳ͵Ǥ Ǥǡͳ͵ͲǤǤʹͺͻǡʹͻͲȋʹͲͳͲȌǤ
 ͳͶǤ Id.ʹͻ͵͵Ǥ
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 ͳͷǤ ǯǡsupraͻͻǡͷͳǡͲǤʹȋǡ ͳͺ
ǤǤǤȚʹͲͳǡǦ   ͳͻͺǡͳͳͳͺǡ
     ȌǤ
 ͳǤ SeesupraͶǤ
 ͳǤ ǡLeahyIntroducesBilltoExpand“Honestservices”Statuteǡ Ǥ Ǥ
ȋǤ ʹͺǡ ʹͲͳͲȌǡ ǣȀȀǤǤ Ȁ Ǧ ȀʹͲͳͲȀͲͻȀʹͺȀǦǦ Ǧ
ǦǦǦǦ Ǧ ȀǤ
 ͳͺǤ    ǡsupraͳʹǤ
  ǡ          Ǥ See S. 3854—
111th Congress: Honest Services Restoration Actǡ Ǥ ȋʹͲͳͲȌ ȋ  Ǥ ʹͷǡ ʹͲͳ͵Ȍǡ
ǣȀȀǤ ǤȀǤǦ  
ʹͲͳͳǡ  ǤSeeH.R.1468—
112th Congress: Honest Services Restoration Actǡ Ǥ ȋʹͲͳͲȌ ȋ  Ǥ ʹͷǡ ʹͲͳ͵Ȍǡ
ǣȀȀǤ ǤȀǤ
 ͳͻǤ       ǡ supra  ͳʹǡ  Ț ʹȋȌǤ  ǲ   ǳ  Ǧ
ǡǲ ǡǡ ǡ 
ǡǡǡǡ ǡ 
ǡ  ǡ   
ǤǳId.ȚʹȋȌȋͳȌȋȌǤ
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 ͳͲǤ Id.  Ț ʹȋȌȋͳȌȋȌȋȌǤ ǲ  Ǯ   ǯ ȋȌ         
  ǡ    ǡ  ǡ   ǤǤǤ       ǯ  
   ǯ ǢȋȌ  ǡ ǡ
  ǢȋȌ    
 ǤǳId.ȚʹȋȌȋͳȌȋȌǤ
 ͳͳǤ Id.ȚʹȋȌȋͳȌȋȌȋȌǤ
 ͳʹǤ Id.  Ț ʹȋȌȋʹȌȋȌȋȌǤ      ǡ ǲ  Ǯǯ  
  ǡ  ͷͲͳȋ Ȍȋ͵Ȍ Ǧ
   ͳͻͺǤǳ Id.  Ț ʹȋȌȋʹȌȋȌǤ  ǡ ǲ  Ǯ ǯ        Ǧ
ǡ ǡ  ǡ ǡ 
 ǤǳId.ȚʹȋȌȋʹȌȋȌǤ
 ͳ͵Ǥ Id.ȚʹȋȌȋʹȌȋȌȋȌǤ

33531-ckt_88-2 Sheet No. 173 Side A

  ǡ     ǡ   ǡ ǡ 
ǡ  Ǧ
   ǤͳͲ ǡ
      ǲ ȏȐǡ  ȏȐǡ  ȏȐ 
          
  ǡǡ ǡǡǡ
         ǡ   ȏȐ  Ǧ
 Ǥǳͳͳ
  private Ǧ       
 ǲ    
   ǯ   ǯ ǡ      
 
̈́ͷǡͲͲͲ ǳ ǯǡ
 ǡǡ
      Ǥͳʹ       Ǧ
    Ǥͳ͵
  ǡ          
           Ǧ
ǡ   
  ǡ Ǧ
  Ǥ        Ǧ
   Ț ͳ͵Ͷǡ      
      ǯ   ǡ  
 ǡ  Ǥ ǡǦ
             
      Ǥ  ǡ   
           
  Ǥ ǡ 
   Ǧ
 ǡ 
  Ǥ

33531-ckt_88-2 Sheet No. 173 Side B

05/13/2013 14:40:30

ͳͶǦǦ ǤȋȌ

ͳ

ͷȀȀʹͲͳ͵ͻǣ͵ͺ

CHICAGOǦKENTLAWREVIEW

ȏͺͺǣʹ

A. TheHSRAShouldAdoptStandardsforBreachofFiduciaryDuty


ͳͶǤ
ͳͷǤ
ͳǤ
ͳǤ
ͳͺǤ
ͳͻǤ

ǡsupra͵ǡͳǤ
Id.ͳͻǤ
Id.ʹͲǤ
Id.
ǡsupraǡͷͳǤ
Seesupra Ǥ

05/13/2013 14:40:30








33531-ckt_88-2 Sheet No. 173 Side B

           Ǧ
   Ǥ 
ǡ   ǡ inter aliaǡ        
ǤͳͶ      ǯ   Panarellaǡ 
            Ǧ
 ǲȏȐ  Ǧ
  Ǥǳͳͷ ǡ
       ȋͳȌ  Ǣ ȋʹȌ 
 Ǣȋ͵Ȍ Ǧ
ǢȋͶȌ    ǤͳǦ
              
ǡ         ǲ 
Ǥǳͳ
          
             Ǧ
Ǧǡ  Ǥ ǡ
   
       Ǥ   
  
ǡ  Ǧ
ǡ          ǯ   Ǧ
  Ǥ ǡ
 ǡ ǲ  ǳ      
 Ǧ Ȅ ǡSorǦ
ich Ȅ     Ǥ ǡ     
 ǡǡ  
     ǡ
   Ǥͳͺ
   Skillingǡ Ǧ
          
       Ǥͳͻ  ǡ Ǧ
          Ȅ
           ǡ   

33531-ckt_88-2 Sheet No. 174 Side A

05/13/2013 14:40:30

ͳͶǦǦ ǤȋȌ

ʹͲͳ͵Ȑ

ͷȀȀʹͲͳ͵ͻǣ͵ͺ

REDEFININGHONESTSERVICESFRAUD

ͳ

      ǤͳͺͲ ǡ      
   
 Ǥǡ  ǯ
 Ǧ        actus reus 
   Ǥ        
  Ǥ
 ǡǡ 
             Ǥ  Ǧ
             
     Ǥ
             
            
 ǯ   Ǥ 
        
     Ǥ ǡ   
             Ǧ
Ǥ ǡ Ǧ
 Ȅ 
  ͳͺͳȄ   
Ǥ
B. TheHSRAShouldRequiretheSpecificIntenttoDefraud

 ͳͺͲǤ Seesupra ͳͲǤ
 ͳͺͳǤ SeesupraͳͶͷǤ

05/13/2013 14:40:30



33531-ckt_88-2 Sheet No. 174 Side A

 ǡ  Ǥ
              Ǥ Ǧ
ǡ   ȋͳȌǦ
      ȋʹȌ     
Ǥ ǡ
ǡ   ǡ 
         Ǥ 
    Ǧ
       ǲǳ      Ǧ
ǡ  ǯ        
 Ǥ 
          
  Ǥ
 ǡmensrea
    ǡ       

33531-ckt_88-2 Sheet No. 174 Side B

05/13/2013 14:40:30

ͳͶǦǦ ǤȋȌ

ͳͺ

ͷȀȀʹͲͳ͵ͻǣ͵ͺ

CHICAGOǦKENTLAWREVIEW

ȏͺͺǣʹ

        ǡ      
       Ǥͳͺʹ   Ǧ
  ǲǳ
ǲ ǳ Ǥͳͺ͵ ǡ   ǡ
ǡȄ ȄǦ
    
    ǤͳͺͶ       
 ǡ  Ǧ
   Ǧ
     Ǥ ǡ    ǯ    
             
    Ǧ
   Ǥͳͺͷ ǡ ǲ       
 Ǥǳͳͺ
C. TheHSRAShouldAddressBothLimitingPrinciplesofGainand
Harm



05/13/2013 14:40:30

 ͳͺʹǤ ǡsupra͵ǡʹʹǦʹ͵Ǥ
 ͳͺ͵Ǥ Id.ʹʹǤ
 ͳͺͶǤ Id.ʹ͵Ǥ
 ͳͺͷǤ Id.͵ͻǤ
 ͳͺǤ Ǥ ǡͶ ǤʹͷͲͺǡͷͳʹȋǤͳͻ͵ȌǤ
 ͳͺǤ              ̈́ͷǡͲͲͲ  
    ǡ           Ǥ    
 ǡsupraͳʹǡȚʹȋȌȋʹȌȋȌȋȌǤ

33531-ckt_88-2 Sheet No. 174 Side B

ǡ  Ǧ
  Ǥ  ǡ  
            Ǧ
     Ǥͳͺ     
  
 Ǥ ǡ            
           
    ǦǦ ǡ      Ǧ
ǡ ǤǦ
  ǡ              
    Ǥ ǡ      
mensrea ǡ    
ǡ           
  Ǥ
 ǡ         
 Ǥ 

33531-ckt_88-2 Sheet No. 175 Side A

05/13/2013 14:40:30

ͳͶǦǦ ǤȋȌ

ʹͲͳ͵Ȑ

ͷȀȀʹͲͳ͵ͻǣ͵ͺ

REDEFININGHONESTSERVICESFRAUD

ͳͻ

 
          
  ǡȚͳ͵Ͷ ǦǤ
             
            


05/13/2013 14:40:30

 ͳͺͺǤ See,e.g.ǡǤǡͷͷ Ǥ͵ͷͶǡͷͺȋͳͳǤͳͻͻͷȌȋǲ  Ǧ
   ǡ          ǳȌǢ   Ǥ
ǡ ͷͺ Ǥʹ ͻʹͲǡ ͻʹ ȋʹ Ǥ ͳͻͺͳȌ ȋ          
ȌǤ
 ͳͺͻǤ Defraudǡ ǦǤǡ ǣȀȀǤǦǤ Ȁ Ȁ
ȋ ǤʹͷǡʹͲͳ͵ȌǤ
 ͳͻͲǤ Seesupra ǤǤʹǤ

33531-ckt_88-2 Sheet No. 175 Side A

mensreaǤͳͺͺǲǳǲ
 Ǥǳͳͺͻ   
 Ǧ
     ǤͳͻͲ       Ǧ
         
 ǡ         Ǧ
 Ǥ ǡ 
  
       Ǧ   
       Ȅ 
ǦǤ
      ǡ    Ǧ
  Ǧ
    Ǥ      
            
ǡ    
   Ǥ
            
 Ǥǡ Ǧ
 Ǧ
ǣȋͳȌ   
 ǢȋʹȌ    
        ǡ     
  
  ǦǤ       Ǧ
     ǦSkilling  ǡ    
  Ǧ
Ǥ

33531-ckt_88-2 Sheet No. 175 Side B

05/13/2013 14:40:30

ͳͶǦǦ ǤȋȌ

ʹͲ

ͷȀȀʹͲͳ͵ͻǣ͵ͺ

CHICAGOǦKENTLAWREVIEW

ȏͺͺǣʹ

  Ǧ       Ǥ 
Skilling          Ǧ
     
ǡ   
        Ǥ   
Ǧ
         Ǥ ǡ 
             
   Ǥ


33531-ckt_88-2 Sheet No. 175 Side B
05/13/2013 14:40:30

